Chapter 3. Erosion and Sediment Control Laws

State model soil erosion and sediment control act

rosion control and flood prevention practices have been used by conservation

districts to keep sediment and anal ogous pollutants generated by agriculture
and forestry out of waterways.> In the late 1960’s, some local governments started
to enact ordinances that were based on district expertise to deal with erosion-caused
pollution from urban development. In the 1970’s, amost all states turned to the
districts for help in controlling erosion-caused water pollution from agricultural and
other land-disturbing activities, such as construction and mining. Some states
specifically amended their conservation district laws to authorize the state
conservation agency and the districts to participate in the state water quality
management programs. These were initiated by Section 208 of the Federal Clean
Water Act, while others allowed such participation under the original authorities
granted by the state conservation district laws.

In 1973, adopting the model prepared by atask force after the March 1972 meeting
of the Workshop on Soil Erosion sponsored by the National Association of
Conservation Districts, the Council of State Governmentsissued a model state act
for soil erosion and sediment control (hereinafter, Model Act).*® The Model Act
was designed to set down the basic requirements for an effective state soil erosion
and sediment control law and amend state soil and water conservation district laws
to strengthen and extend their existing programs. The principal provisions of the
Model Act follow.

First, the Model Act requires the state conservation agency to prepare a
comprehensive program to control soil erosion and sedimentation resulting from
land-disturbing activities. The program must identify critical erosion and
sedimentation areas and include guidelines for conservation districtsto usein
developing regulatory programs. Land-disturbing activities are defined to include
agricultural and nonagricultural activities that cause accelerated soil erosion but not
to include minor activities such as home gardens, landscaping, and repairs.

Second, all conservation districts are required to adopt district-level erosion and
sediment control programs (based on the state programs) and district conservation
standards for various kinds of soil and land uses. The conservation standards are
performance standards that may include soil-loss limits, erosion control practices,
and water quality management practices.

Third, because a district-approved erasion and sediment control plan must be
obtained for all nonagricultural land-disturbing activities, local or state agencies
that issue permits for grading, building, or similar land-disturbing activities must
require applicants to submit a district-approved erosion and sediment control plan
with the application.

Fourth, under the Model Act, users of agricultural and forest land must either
obtain and implement a district farm conservation plan or implement the district

*"Holmes, Second Appraisal, supra note 16, at 34.

*8For athorough discussion of the Modd state act for Soil Erosion and Sediment Control, COMMITTEE ON SUGGESTED
STATE LEGISLATION, COUNCIL OF STATE GOVERNMENTS, MODEL STATE ACT FOR SOIL EROSION AND SEDIMENT
CONTROL (1972).
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conservation standards for their type of operations. It may be necessary for them to
install any erosion and sediment control measures included in their conservation
plans or to comply with district conservation standards, but only if cost-sharing
assistance of at least 50 percent or adequate technical assistance is made available
to them.

Fifth, the Model Act gives the permit-issuing authorities (for activities requiring
permits) and conservation districts (for agricultural activities) the authority to
inspect land-disturbing activities for violation of required plans or conservation
standards and to issue administrative orders requiring specific remedial measures.
However, the administrative orders are not final but subject to judicial review.

Sixth, the Model Act allows county attorneys to bring enforcement actions on
reguest of permit-issuing authorities or conservation districts. Violations of
administration orders are subject to injunctions and/or criminal penalties.

Finally, the Model Act authorizes necessary appropriations.

All states, aswell asthe U.S. Virgin Islands and the District of Columbia, have
enacted laws that use district-type erosion control plansin statewide programs of
erosion and sediment control for water quality management purposes.

In the twelve regions, most state soil erosion and sediment control laws passed
since 1973 follow the Model Act to some extent. The state erosion and sediment
control laws are generally amendments to the conservation district law or new
sections added to the code following the conservation district law. Moreover, they
usually require the state programs to identify critical sedimentation areas and to
provide guidelines for local programs on district erosion control standards. They
also require local authorities to confirm erosion and sediment control methods
before granting permits for urban devel opment activities.

State erosion and sediment control laws

As aresponse to the issuance of the Soil Erosion and Sediment Control Model Act,
al states, including the U.S. Virgin Ilands, and the District of Columbia have
committed to control soil erosion and sedimentation problems, whether through
their erosion and sediment control |aws, conservation districts laws, or water
guality and stream control laws. Among the 17 states surveyed, Delaware, Georgia,
Maryland, and Nebraska control erosion and sediment problems through enactment
of separate Erosion and Sediment Control laws; 11 states—Alabama, Arkansas,
Cdlifornia, Idaho, lowa, Mississippi, Oregon, Tennessee, Texas, Utah, and
Wisconsin—authorize erosion and sediment control practices under the original
conservation districts laws; and Pennsylvania and New Mexico regulate their soil
erosion and sediment problems under the water quality and watershed district-type
laws. Although these acts take different forms, they have many common features.

All of the surveyed states require their conservation districts to adopt district-level
erosion and sediment control programs (based on the state programs) and district
conservation standards for various kinds of soil and land uses.

However, as methods of control, states generally choose one or more among the
following three methods—
a approved erosion and sediment control plan required for land disturbances,
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a establishment of soil loss limits, and
a permitson the basis of an approved plan.

Most of the states surveyed require the state conservation agency to prepare a
comprehensive program to control soil erosion and sedimentation resulting from
land-disturbing activities.

The program must identify critical erosion and sedimentation areas and include
guidelines for conservation districts to use in developing regulatory programs. They
choose to exempt certain activities from regulation by defining land-disturbing
activities to include agricultural and nonagricultural activities that cause accel erated
soil erosion but not to include minor activities such as home gardens, landscaping,
and repairs. Among the states in this group, Pennsylvaniais unique in a sense that
an acceptable planisrequired at the site of activity. Delaware and Pennsylvania
require both an approved erosion and sediment control plan for land disturbance
and permits on the basis of the approved plan, whereas lowa, Nebraska, and
Wisconsin, control soil erosion and sediment problems by establishing soil 1oss
limits.

To provide some flexibility, all 17 states provide exemptions from the state laws.
Exemptions are different from state to state because they are designed to fit
different geographical traits and conservation concerns of each state. For example,
Maryland exempts certain agricultural land management practices, construction of
agricultural structures, or construction of single-family residences or their
accessory buildings that disturb an area of less than one-half acre and occur on lots
of 2 acres or more (Calvert County is excepted from this exception). Delaware
exempts utility projects disturbing less than 5,000 square feet of land from its laws.
For Georgia, exemptions from the laws include agriculture and horticulture,
mining, home or small sites, highways or railways, and minor land disturbances.

To enforce soil erosion and sedimentation control programs, all 17 states authorize
the responsible districts to inspect land-disturbing activities for violation of
required plans or conservation standards and to issue administrative orders
requiring specific remedial measures. Violations of administration orders are
subject to injunctions or civil penalties, or both. However, administrative orders are
not final but subject to judicia review.

Delawar e (region 1).—In 1977, Delaware added to its statutes a new chapter titled Erosion
and Sediment Control. In 1990, this law was revised and became effective on June
15, 1990. However, the 1990 Act has not provided any detailed explanation of the
changes.*

The 1990 Act authorizes a comprehensive and coordinated statewide erosion and
sediment control program to conserve and protect land, water, air, and other
resources.®® In cooperation with the local and state agencies, it named the
Department of Natural Resources and Environmental Control to be the controlling
agency responsible for establishing and implementing the legislative policy.®*

*The revised version substituted the present § 4001 to 4016 for the former § 4001 to 4017.
®Erosion and Sedimentation Control, DEL. CODE ANN. tit. 7, § 4001 (1991).
51dl, § 4001(b) (1991).
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The department has a number of powers including—
a providing technical and other assistance to districts, counties,
municipalities, and State agencies;®

a developing and publishing minimum standards, guidelines, and criteriafor
implementing sediment and stormwater program components, and model
sediment and stormwater ordinances for use by districts, counties, and
municipalities;®

a reviewing the implementation of all components of the statewide sediment
and stormwater programs;®*

a requiring that appropriate sediment and stormwater management provisions
be included in erosion and sediment control plans;®

cooperating with appropriate agencies of the United States or other states;®
conducting studies and research regarding stormwater runoff;®’

conducting and supervising education programs regarding sediment control
and stormwater management;®®

a reviewing and approving designated watersheds for the purpose of this
chapter;® and

a performing enforcement functions.” Moreover, the law imposes monetary
penalties for all violators.”

After July 1, 1991, unless exempted, al persons engaging in land-disturbing
activities must submit a sediment and stormwater management plan to the
appropriate plan approval authority to obtain a permit to proceed.” Utility projects
disturbing less than 5,000 square feet of land are exempt from this law.”

Maryland (region 1).—Maryland enacted the Erosion and Sediment Control law,” that

reguires an approved erosion and sediment control plan for land disturbance and
allows methods of control only on the basis of an approved plan. The Maryland law
covers anumber of resourcesincluding land, water, and other natural resources.”
In addition, it exempts certain agricultural land management practices, construction
of agricultural structures, or construction of single-family residences or their
accessory buildings that disturb an area of less than one-half acre and occur on lots
of 2 acres or more (Calvert County is excluded from this exception).” However, it
requires al local governments to withhold building and grading permits from urban

%M p. CODE ANN., ENVIR. § 4006(b)(1).

%|d., § 4006(b)(2).
%|d.. § 4006(b)(3).
%5|d.. § 4006(b)(4).
%|dl. § 4006(b)(5).

57|d. § 4006(b)(6) (1991).

%|dl. § 4006(b)(7).
%|d. § 4006(b)(9).
|d. § 4012(c).

"id. § 4015,

72|d. § 4003(a) (1991).
71d. § 4004(c).

7Id. § 4-101 et seq. (1993).

Id. § 4-101.

MD. CODE ANN., ENVIR. § 4-102.
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developers until the local conservation district has approved the developer's
sediment control plan.”

The only participating State agency is the Department of Natural Resources. This
agency’ s responsibilities include devel oping criteria, standards, and guidelines;
reviewing and approving local programs or plans; and performing enforcement
functions. Also, it assists local agencies with ordinances, regulations, and programs
and enforces and approves State and Federal agency plans.

Local agencies such as the conservation districts, the counties, the cities, and the
towns or townships may also participate. The conservation districts have afew
responsibilities including—

a reviewing and approving erosion and sediment control plans;

a assisting county or other local agencies to develop ordinances or
regulations;

a adopting standards, criteria, and guidelines; and
a performing enforcement functions.

In addition, the county, city, town, or township also has a number of
responsibilities such as reviewing and approving plans (in municipalities not within
adistrict), adopting ordinances, issuing permits on the basis of an approved plan,
performing enforcement functions, and issuing rules and regulations.

Pennsylvania (region 1).—Pennsylvaniaregulates its soil erosion and sedimentation under
itswater quality laws. As methods of control, it requires an approved erosion and
sediment control plan for land disturbance. An acceptable plan isrequired at the
site of activity and permits methods only on the basis of an approved plan. Because
its sedimentation law is under State water quality laws, the covered resources are
water, streams, and streambanks. The State controlling agency is the Department of
Environmental Resources that has a number of responsibilities including
developing policies; developing criteria, standards, and guidelines; adopting rules
and regulations; reviewing and approving local programs or plans; and performing
enforcement functions.

Local agencies including conservation districts, counties, and cities can participate.
The conservation district has two particular responsibilities: reviewing and
approving erosion and sediment control plans, and performing enforcement
functions. In addition, the participating county or city has afew responsibilities,
including adopting programs, reviewing and approving plans, issuing permits on
the basis of an approved plan, and performing enforcement functions.

Alabama (region 2).—Alabama has enacted a district-type erosion and sediment control
law that authorizes the state conservation agency and the districts to develop and
execute soil erosion and sediment control plans or programs.”

Georgia (region 2).—In 1975, Georgia enacted the Control of Soil Erosion and Sediment
law, which has not been significantly revised since then.” It covers land, water, and

"MD. CODE ANN., ENVIR. § 4-103.

ALA. CODE § 9-8-51 (1987).

"Control of Soil Erosion and Sedimentation, GA. CODE ANN. § 12-7-1 et seq. (1992). The Act of 1992 (74 G.A.) ch.
1184 § 11 repealed section 161A.75 regarding financial incentive for soil conservation on forest lands.
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other resources, such as air.* As methods of contral, it provides that the approved
erosion and sediment control plan isrequired for land disturbance and alows
methods of control only on the basis of an approved plan.®* In addition, the law
allows exemptions, meaning that local ordinances may not regulate land-disturbing
activities that are expressly excluded from the regulation.* These exemptions are
agriculture and horticulture, mining, home or small site development, highways or
railways, and minor land disturbances.®®

The participating agencies include the soil and water conservation district, the
Department of Natural Resources, and the Division of Environmental Protection of
the Department of Natural Resources. These agencies have the responsibility to
develop policies; develop criteria, standards, and guidelines; adopt rules and
regulations;® review and approve local programs or plans;®® and perform
enforcement functions, which may include permits, inspections, complaints,
violation procedures, fines, and other legal actions.*® These agencies also may
assist local agenciesin adopting a plan where local agenciesfail to do so.

The law also requires the participation of local agencies such as conservation
districts, counties, and cities. A conservation district’s one main responsibility isto
review and approve erosion and sediment control plans. On the other hand, the
county, city, town, or township has a number of responsihilities such as adopting
ordinances, issuing permits on the basis of an approved plan, and performing
enforcement functions that may include permits, inspections, complaints, violation
procedures, fines, and other legal actions.

Arkansas (region 3).—The Conservation District Law of Arkansas, which is similar to
Georgia's, also authorizes the implementation of soil erosion control practices.”

Mississippi (region 3).—The Soil Conservation District Law of Mississippi, which is
similar to Georgia’s, aso authorizes the implementation of soil erosion control
practices.

Wisconsin (region 4).—In 1981, Wisconsin revised its soil and water conservation law to
replace the independent conservation districts that have county land conservation
committees (hereinafter CLCC's) and establishing a State erosion control program
including control of nonpoint-source pollution.?® The Wisconsin law has adjusted
the State program considerably to meet local conditions. Furthermore, it can be
considered a statewide erosion and sediment control law because it provides
statewide erosion control planning and cost sharing and enforcement in most areas
of the State.® The Wisconsin law is uniquein that it sets a specific time by which
the statutory soil erosion control goals must be met. It provides that the soil erosion
rate on each individual cropland field in Wisconsin is not to exceed the tolerable
erosion level on or after January 1, 2000.%

®GA. CODE ANN.§ 12-7-2.

8. §12-7-7.

&0p. Att'y Gen. No. 87-20 (1987).

8GA. CODE ANN. § 12-7-17 (1992).

#1d. § 12-7-5.

®d. §12-7-8.

%), § 12-7-8(d), § 12-7-15.

8 Conservation Districts Law, ARK. CODE ANN. § 14-125-101 et seq. (Michie 1987).
B\\is. STAT. ANN. § 92.02(1) (West 1990 & Supp. 1993).
¥d. §92.02-92.18.

%|d. § 92.025.
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The Department of Agriculture, Division of Agricultural Resource Management is
required to allocate soil erosion control planning funds among the CLCC’s.** The
division has a number of responsibilities including—

a assisting the committeesin preparing soil erosion control plans,

a reviewing and developing recommendations to improve such plans,
a approving or disapproving the plans, and
a

concentrating state resources in areas that have the most severe erosion or
nonpoint source pollution problems.

Moreover, the division allocates funds for up to 70 percent of the cost of
conservation practices to CLCC’ sthat have approved soil erosion control plans.

Each CLCC must prepare a detailed erosion control plan that specifies maximum
acceptable soil erosion rates and identifies the land parcels where soil erosion
standards are not being met.” This plan must also specify the necessary changesin
land use or management practices to bring these parcels into compliance with the
standards and identify the methods used to assist landowners and land usersto
control erosion, including technical assistance and practices chosen for cost sharing
under contract with the CLCC.* In addition, the contracts require the landowner or
land user to return cost-share payments if the practices are not maintained or if title
to the land istransferred to an owner who does not agree to comply with the
requirements of the CLCC plan.

The Wisconsin law also authorizes the CLCC’ sto develop erosion and sediment
control ordinances for enactment by the county. The local ordinances may regulate
or prohibit land uses and land management practices that cause excessive soil
erosion, sedimentation, nonpoint source water pollution, or stormwater runoff.*
However, before any ordinance is enacted, it must be approved by the county board
of supervisors and by magjority vote of areferendum open to al votersin the
affected area. Furthermore, the ordinances are applicable throughout the county.

The county erosion and sediment control ordinances also prescribe necessary
enforcement procedures, including injunctions and civil forfeitures. Counties that
enact such ordinances must provide enforcement personnel. Before an enforcement
action can be brought against any violator, he or sheisentitled to at least 1 year's
notice of the violation together with a management plan, explaining al reasonable
options for achieving acceptable soil erosion rates and the technical assistance and
financial assistance—including cost-sharing, loans, or tax incentives—available for
taking such options.

Wisconsin law is unique in the sense that it allows counties to regulate land use and
land management practices. Although the counties already had authority to regulate
urban land development under their existing land-use regulatory powers, it has not

WWis. STAT. ANN. § 92.06-92.07.
2|d. § 92.10(6).
93| d

*Wisconsin is one of the few states which have adopted statutory language that includes stormwater management
among the purposes of local erosion and sediment control laws. In other states, such as Virginia, the state conservation
agency has amended its erosion and sediment control standards and guidelines to ensure that local ordinances require
developers to include stormwater runoff management features in their already required erosion and sediment control
plans.
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been the custom until recently to regulate agricultural land management practices.
Wisconsin's old conservation district law had previously given this authority to the
districts, not the counties.

lowa (region 5).—lowa authorizes participation in the soil erosion and sediment control
planinitsoriginal authority conferred by the State conservation district law. lowa's
1971 amendment to its conservation district law was the first agricultural erosion
and sediment control law.* As amethod of control, it requiresthat all conservation
districts set soil loss limits for different classes of land and requires landowners to
comply with the soil loss limits. If landowners failure to comply with the
requirement results in damages to other land or to State interests in navigable and
meandering streams and lakes, the district may issue administrative orders to those
landowners to install remedial soil and water conservation practices. These
administrative orders are legally enforceable, provided that cost-sharing assistance
isavailable.

The lowalaw covers only soil and water resources and appliesto al public land
that is used for horticultural or agricultural purposes. However, it allows for
exemption from this law for land used for study, evaluation, understanding, and
control of erosion, sedimentation, and runoff water that is carried out by or in
conjunction with institutions governed by the Board of Regents.* The participating
State agencies are the Soil and Water Conservation District, and the Department of
Natural Resources, which have a number of responsibilities such as developing
policies and reviewing and approving local programs or plans. They may also assist
local agencies with ordinances, regulations and programs, and cost-sharing.

Local conservation districts may also participate. They have responsibilities such as
reviewing and approving erosion and sediment control plans; adopting rules and
regulations; and performing enforcement functions, which may include permits,
inspections, complaints, violation procedures, fines, and other legal actions.

Nebraska (region 5).—In 1986, Nebraska enacted its Erosion and Sediment Control Act.”’
Nebraskais one among a few states that has taken a stance regarding soil
conservation and control of nonpoint sources of water pollution. The Nebraska law
directs the Department of Natural Resources and the Department of Environmental
Control to be the participating state agencies, with afew responsibilities such as
developing criteria, standards, and guidelines; reviewing and approving local
programs or plans; assisting districts, cities, and counties in the implementation of
the State and local erosion and sediment control programs; and performing
enforcement functions.

The Nebraska law requires the Director of Natural Resources, in cooperation with
the Nebraska Natural Resources Commission and other State or Federal agencies,
to develop a detailed erosion and sediment control program that specifies the soil-
loss limits for the various types of soilsin the State. The program must specify the
goals and strategy to reduce soil losses on al lands in the State to the indicated soil-
loss limit. The program must also indicate guidelines for establishing priorities for
the program's implementation and specify the types of assistance to be provided by

| owa's sediment control law (House File 73) was passed by the 64th lowa General Assembly in 1971. This hill
provided that soil erosion should be declared a nuisance and abated as such after due process.

*|owA CODE ANN. § 161A.54 (West 1993).

"Erosion and Sediment Control Act, NEB. REV. STAT. §8§ 2-4601 to 2-4613 (1987).
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the State to the districts, cities, or counties in implementing the soil erosion and
sediment control program.®®

Natural resources districts, counties, municipalities, other local governments and
political subdivisions of the State, and other public and private entities may also
participate in the Nebraska Act.” However, if the county or municipality has not
assumed jurisdiction, the act authorizes the district to inspect any land within the
district after receiving awritten and signed complaint alleging a violation of
erosion units.*® Complaints may be filed by any landowner or land operator or any
other public or private entity whose land is being damaged by sediment.’®*
Inspections following the complaint can be carried out only if the owner or
operator-violator is given notice of the complaint and the opportunity to accompany
the inspector.'® The owner or operator of land and the district may enter into a
legally enforceable agreement to eliminate excess erosion.'® However, if no
agreement is reached, the findings of the inspector are presented to the district's
board of directors and the owner or operator is given reasonabl e opportunity to be
heard in a public hearing.™ The district is required to issue an administrative order
if it finds that alleged excessive soil erosion or sedimentation, or both, is
occurring.'® Furthermore, the district may specify alternative practices for soil and
water conservation or erosion or sediment control, which the owner or operator
may use to comply with the administrative order.’®

New Mexico (region 6).—New Mexico has enacted the Watershed District Act, adistrict-
type erosion and sediment control law, which authorizes the State conservation
agency and the districts to develop and execute soil erosion and sediment control
plans or programs.’”’

Texas (region 6 & 7).—The Soil and Water Conservation Districts Law of Texas
authorizes soil erosion and sedimentation control practices.

Idaho (region 8).—ldaho includes in its conservation district law the authorization for the
State conservation agency and the districts to participate in soil erosion and
sediment control plans or programs.

Utah (region 8).—Utah authorizes participation in soil erosion and sediment control plans
under the Soil Conservation Commission Act.'®

Oregon (region 9).—Oregon allows conservation districts to participate in soil erosion and
sedimentation control programs under the original authorities granted by Oregon
Soil and Water Conservation District laws.*®

%NEB. REV. STAT. § 2-4604.
1d. § 2-4602.

10)¢f, § 2-4608(1).

lOlId

g
194, § 2-4608(2).
104| d

105| d

10| ¢J, § 2-4608(3).

’NEw MEXICO STAT. ANN. § 73-20-1 et seq. (Michie 1978).

19830i| Conservation Commission Act, UTAH CODE ANN. § 4-18-1 et seq. (1988).
1°Oregon Soil and Water Conservation District Laws, OR. REV. STAT. 88 568.210 et seq.
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California (region 10).—California authorizes participation in the soil erosion and
sediment control plansin its Resource Conservation Districts law.'*°

Tennessee (region 11 & 12).—Tennessee allows conservation districts to participate in soil
erosion control programs under the original authorities granted by the Tennessee
Soil and Water Conservation District laws.™*

Erosion and sediment control lawsin selected counties

The counties that responded to the questionnaire include: Chicot, Arkansas;
Fresno, and San Joaquin, California; Lee and Worth, Georgia; Anne Arundel,
Baltimore, and Carroll, Maryland; Polk, Nebraska; Greene, Haywood, Shelby,
Tipton, and Washington, Tennessee.

Of these counties, Haywood, Shelby, and Chicot Counties do not have soil erosion
and sediment control ordinances. Washington County's soil erosion and sediment
control ordinance only applies to the construction of new roads. Moreover, in
Greene County, a soil erosion and sediment control ordinance exists, but it only
applies to land developers, not individual landowners or operators.

The soil erosion and sediment control ordinances of the remaining counties—Anne
Arundel, Baltimore, Carroll, Lee, Worth, Polk, Fresno, San Joaguin, and
Tipton—have the following common features:

The ordinances primary purpose is to establish minimum requirements for
clearing, grading, and the control of soil erosion and sediment.

Persons cannot perform grading of land or create borrow pits, soil areas,
quarries, material processing plants, or related facilities without obtaining a
permit from the appropriate authority.

The ordinances alow a number of mechanisms to be used as structured erosion
and sediment control measures. Some examples include diversions, bench
terraces, and sediment basins or traps.

The controlling authority may enter periodically to determine compliance upon
issuance of the permit.

Variance may be sought from and approved by the appropriate authority.

Despite al of these similarities, these counties' ordinances have unique features,
which set them apart. For example, the Anne Arundel County, Maryland, ordinance
prohibits all persons from performing grading on land that lies within the 100-year
flood plain of anontidal stream or watercourse, except under certain provisions of
the ordinance. Because Polk County's (Nebraska) erosion and sediment control
activities are covered under the Central Platte Natural Resource District, the county
board adopts soil-loss limits for various kinds of soilsin the district. Moreover,
although these counties provide for exemptions from the permit requirement, the
exemptions differ slightly from county to county.

M9Resource Conservation Districts Law, CAL. PuB. Res. CODE § 9001 et seq. (West 1977).
MSail and Water Conservation District Laws, TENN. CODE ANN. § 43-14-201 et seq. (1987 & Supp. 1993).
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Anne Arundel County, Maryland (region 1).—In 1990, the Anne Arundel County
Council repealed the Grading and Sediment Control Ordinance that was enacted in
1985."2 A new ordinance's primary purpose is to establish minimum requirements
for clearing, grading, and the control of soil erosion and sediment.*** It specifically
provides that a person may not perform grading of land or create borrow pits, soil
areas, quarries, material processing plants, or related facilities without first
obtaining a grading permit from the Department of Natural Resources.** The
department can also impose conditions to prevent the creation of a nuisance or
unreasonable hazard to persons or property on the issuance of a grading permit.**®
Once a permit is granted, the permitteeis strictly responsible for ensuring that all
work on asiteis properly undertaken with the grading permit, approved plan,
stormwater management plan, and other requirements set forth in the ordinance.**
The permittee is also responsible for all action or inaction taken by employees,
agents, or contractors.™’

However, the permit requirement may be exempted. These exemptions are as
follows:

Grading activities associated with commercia or residential construction on a
lot, provided that the applicable conditions are met.

Accepted agricultural land management practices and construction of
agricultural structures.

The stockpiling of raw or processed soil, sand, stone, or gravel that has slopes
at anatural angle of repose at quarries, and operations that are performed on
cleared or unstabilized sites at concrete, asphalt, and material processing plants
and construction storage yards, provided that the applicable conditions are met.

Clearing and grading activities that are under State law, including rubblefills,
sanitary landfills, and surface mines, if those activities have State permitting or
licensing required.

Grading and trenching for utility installations, provided that no more than
5,000 sguare feet of land is disturbed; the grading or trenching does not change
the natural contour; and damaged, destroyed, or disturbed erosion and sediment
control measures are restored to their original conditions.

Grading and related earthwork incidental to an individual water well and
individual sewage disposal system installed under a permit from the
appropriate public authority, provided that the grading and related earthwork
does not change the natural contour and disturbed areas are stabilized to
prevent erosion within 72 hours of theinitial disturbance.

Grading on an existing developed lot or parcel for maintenance of landscaping
purposes only, provided that the applicable conditions are met.

An authorized county capital improvement project or public improvements
installed or constructed by, or under the supervision of, the Department of
Public Works or the Department of Utilities, provided that if such project

M2County Council of Anne Arundel County, Maryland, Grading and Sediment Control, Legislative Session 1989,
Legidlative Day No. 36, Bill No. 90-89, amended final on Jan. 17, 1990.

1314, § 2-102.

14, § 2-201(a).

115|d

ue|q §2-211.1.
ll7|d‘
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disturbs more than 5,000 sguare feet of land, the erosion and sediment control
plan must be approved by the Anne Arundel Soil Conservation District.

Regarding the erosion and sediment control, the Grading and Sediment Control
Ordinance provides that:

Grading plans must comply with the Erosion and Sediment Control
provisions.'®

Temporary vegetation or mulching must be used to protect areas exposed
during the time of development.™

Development and grading activities in the critical areaon legally existing lots
and legally platted parcels of land occurred on or before August 22, 1988,
which would otherwise be subjected to critical arearegulations, are permitted if
they comply with the applicable requirements.’

The ordinance allows development to occur within steep slope areas, conditioned
on two requirements, including—
a aminimum of 30 percent of thelot or parcel on which the principal
structure isto be situated, isless than 15 percent of the slope and
contiguous to an approved county standard road; and

a theextent of cutting and filling allowed on alot must be based on the soil
conditions at the site and in compliance with the recommendation of the
Department of Public Works and the Anne Arundel Soil Conservation
Didtrict.

Within the natural steep slope areas, roads and streets must be placed as nearly
parallel to the contour as possible to minimize cutting or filling. Furthermore, in the
event that asingle lot devel opment within an area where a central storm drainage
system does not exist, runoff from driveways, roofs, and other improved surfaces
must be diverted and carried to acceptable outlets to minimize scouring and control
erosion. Erosion control methods include: filtration beds; subsurface dry wells; and
storm drainage systems, underground conduit systems, or other adequate or
protected outlets.'?

The ordinance permits the following mechanisms to be used as structural erosion
and sediment control measures:

Diversions.

Bench terraces.

Ouitlet channels for the disposal of storm runoff from diversions, bench terraces
and other structures.

Water stabilization structures such as drop structures, grade stabilization
structures, and channel liners.

Channel bank stabilization such asriprap, rock cribs, groins, gabbros, jetties,
and fencing and piling to provide a barrier that will withstand erosive forces

18County Council of Anne Arundel County, Maryland, Grading and Sediment Control, Legidative Session 1989,
Legidlative Day No. 36, Bill No. 90-89, amended final on Jan. 17, 1990 § 2-301(a).

1919, § 2-301(f).

1201d, § 2-301(j).

2114, § 2-302(b).

12|, § 2-302(e).
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exerted by flowing water or to create a bank roughness which will reduce
erosive power by dissipating energy of the water as it moves along the bank
line.

Stream channel improvement to straighten, realign, or construct a new channel,
to design a cross-section and to grade as necessary.

A sediment basin or sediment trap.

Installation and maintenance of specified erosion and sediment control
measures in compliance with the provisions of this ordinance.*?

Regarding load-bearing fills, the ordinance prohibitsice, snow, and organic or
other material that may be subject to decay.’® However, rock or broken concrete
free of any other material that have a dimension greater than 8 inches and fly ash
may be placed in fills only under the direction and supervision of a professional
engineer in compliance with standard engineering practices."” Rock and broken
concrete, however, may not be buried or placed in any load-bearing fill at an
elevation higher than 2 feet below finished grade or below the foundation base.'*

Sand and gravel operations and borrow pits are not permitted in a number of
critical areas, including—
a areascontaining important natural resources such as rare, threatened, and
endangered species; or areas of tidal and nontidal wetlands, areas of
scientific value;

Q-

areas where highly erodible soil exists;

a areaswithin the buffer or within 100 feet of the mean high-water line of
tidal water or the edge of streams; or

a areaswhere use would result in the substantial loss of long range
productivity of forest and agriculture, a degrading of water quality, or loss
of vital habitat.

The ordinance prohibits all persons from performing grading on land that lies
within the 100-year flood plain of a nontidal stream or watercourse, unless, the
State Department of Natural Resources has authorized the grading; and all
necessary county permits have been secured.’”® Moreover, it strictly prohibits
individuals from depositing debris or other materialsin aflood plain, habitat
protection area, watercourse, wetland, public street, highway, sidewalk, or other
public thoroughfare. Construction debris, building rubble, and clearing rubble must
be removed to an approved landfill.**

Furthermore, upon issuing a grading permit, the department has the power to enter
periodically to inspect for compliance with the grading permit and other

2County Council of Anne Arundel County, Maryland, Grading and Sediment Control, Legislative Session 1989,
Legidative Day No. 36, Bill No. 90-89, amended final on Jan. 17, 1990.8 2-304(b).

12414, § 2-306(b).

1254 § 2-306(c)-(d).

12814, § 2-306(c).

214, § 2-314(€).

1281, § 2-401.

12919, § 2-402.
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reguirements set forth in the ordinance. This power remainsin effect until all site
work is completed and in compliance, and a certificate of completion isissued.™®

Baltimore County, Maryland (region 1).—The County Council of Baltimore County
enacted the Excavations, Grading, Sediment Control, and Forest Management
Ordinance,™*! with the main purpose of controlling accelerated soil erosion and
offsite resultant sedimentation to minimize damage to public and private property
and attain and maintain water quality standards.**

The ordinance provides that avalid grading or building permit is required for any
activities that change the natural ground level of any lot or parcel.*** Such permit is
granted only if the following requirements are met:***

A grading plan must be submitted to and approved by the Department of
Natural Resources.

A sediment control plan must be submitted to and approved by the department.

A forest establishment agreement, if applicable, and accompanying forest
establishment plan, must be submitted to and approved by the department.

However, the requirements for grading and sediment control plans may be

exempted if the concerned activity falls within one of the following exemptions:*®

Agricultural land management practices and construction of agricultural
structures that occur outside of existing wetlands, watercourses, and flood plain
areas, provided that the applicable conditions are met.

Grading activities that do not include any watercourses, flood plains, wetland
areas, or forest buffers, and that disturb less than 5,000 square feet of land area
and less than 100 cubic yards of earth.

Grading activities that are subject exclusively to State approval and
enforcement under State law and regulations, provided that the applicable
conditions are satisfied.

Moreover, the grading permit requirement for all land-disturbing activities may be
exempted if such activity falls within one of the following categories:**

Individual residential lots for which a building permit has been issued and
sediment and erosion control measures are used to protect against offsite
damage according to the standard sediment control plan approved by the
district.

Stockpiling of sand, stone, and gravel at concrete, asphalt, and material
processing plants or storage yards.

County sanitary landfill areas operated by the county, provided that sediment
and erosion control measures are used in accordance with a plan approved by
the district.

¥0County Council of Anne Arundel County, Maryland, Grading and Sediment Control, Legidative Session 1989,
Legidative Day No. 36, Bill No. 90-89, amended final on Jan. 17, 1990.8 2-501.

BlEycavations, Grading, Sediment Control, and Forest Management, Bill No. 173-91, § 14-191 et seq. (1991).
12214 § 14-191(a).

129, § 14-194(b).

14, § 14-195(a).

135 ), § 14-195(b).

1%9d, § 14-221.
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Thefilling of areas for which a county rubble landfill or solid waste processing
facility permit has been issued and sediment and erosion controls have been
installed in accordance with an approved grading or sediment control plan, or
both.

Grading undertaken by or on behalf of the Federal Government and State by its
agencies and instrumentalities.

The temporary stockpiling of fill material must be allowed with the approval of
a stockpile permit issued by the county, subject to the requirements of the
department.

The department and/or the department of public works must approve the method of
disposal of surface or ground water.**” Moreover, al grading and the installation of
sediment control measures must comply with the approved grading and sediment
control plans.**®

Upon notification, owner(s) of property on which any clearing, filling, or grading
activity is undertaken in awatercourse, wetland area, flood plain, or forest buffer in
violation of the ordinance must restore such areas following the requirements of the
department.**

Upon natification, owner(s) of any shorefront property on which there exist any
eroded areas or deteriorated bulkheads that have detrimental effects on the adjacent
shoreline or waterway must take necessary action required by the department.*
Moreover, forest harvest activities outside of the critical area must have sediment
control measuresinstalled according to a plan approved by the district;*** and if
such activities are within the critical area, a forest management plan approved by
the county conservancy district board is required.*

The Department of Environmental Protection and Resource Management is
required to inspect sediment control measures and devices installed on all county
capital improvement and public works maintenance projects.* If the inspection
shows that the approved sediment control plan isinadequate, the plan must be
modified accordingly.** To further the purpose of this ordinance, upon conviction,
violators of any provision of this ordinance can be imposed a fine not exceeding
$1,000 or imprisonment not exceeding 90 days, or both.*** The agency may also
seek an injunction against violators of this ordinance.**

Carroll County, Maryland (region 1).—In 1992, the County Commissioners of Carroll
County adopted the Grading and Sediment Control Ordinance.*” This ordinance
provides that before clearing, grading, grubbing, excavating, or filling land;
creating borrow pits, or mineral resource recovery operations; or modifying the
existing topography of the land, a person must have a soil erosion and sediment

BExcavations, Grading, Sediment Control, and Forest Management, Bill No. 173-918 14-194(b).
138 ¢, § 14-194(a).

194, § 14-196(a).

4019, §14-197.

44, § 14-198(a).

14214, § 14-198(b).

43, § 14-192(a).

g, § 14-192(b).

14514, § 14-193(a).

199, § 14-193(b).

"Grading and Sediment Control, Ordinance No. 100, Carroll County, Maryland, adopted on July 13, 1992, to be
effective on September 1, 1992.
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control plan approved by the district and must obtain a grading permit.**®
Moreover, before beginning any forest harvest operation or timber removal, a
person must also obtain an approved Standard Erosion and Sediment Control Plan
for Forest Harvest Operations from the district, and a grading permit.**

However, the ordinance allows a number of exemptions from the grading permit
reguirement.

First, an applicant must have a soil erosion and sediment control plan that meets the
requirements of the State law and is approved by the district. In the plan no grading
permit is required for grading of individual residential lots, and for grading or
trenching for utility installation on sites covered by an approved soil erosion and
sediment control plan and grading permit.**

Second, neither a soil erosion and sediment control plan nor agrading permit is
reqw red for—
a accepted agricultural land management practices and construction of
agricultural structures,

a clearing or grading activities that disturb less than 5,000 square feet of land
area and less than 100 cubic yards of earth, and

a clearing or grading activities that are subject excl usvely to State approval
and enforcement under State laws and regulations.™*

The ordinance provides that all soil erosion and sediment control plans must meet
the requirements of the "1983 Standards and Specifications for Soil Erosion and
Sediment Control."*? However, an applicant may seek variance from the design
regquirements of the Standards and Specificationsiif strict adherence to the
Standards and Specifications will result in unnecessary hardship and will not fulfill
theintent of this ordinance.*>

Furthermore, the Office of Environmental Services must inspect each site that has
an approved soil erosion and sediment control plan to ensure that sediment control
measures are installed and effectively maintained in accordance with the approved
plan and permit requirements.™

A permit may be revoked or suspended for a number of reasons, including—
a noncompliance with the grading or soil erosion and sediment control or any
other condition of the permit;

a violation of any provision of the ordinance or any other applicable Federal,
State, or local laws;

a existence of any condition that creates a nuisance or hazard to life or
property; or

“8Grading and Sediment Control, Ordinance No. 100, Carroll County, Maryland, adopted on July 13, 1992, to be
effective on September 1, 1992.8 2.2.A.

99, §2.2.B.

014, §2.3A.

B9, §2.3.B.

21d, §5.1.

53d, §5.4.

™d. §9.2.
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a failure of the approved soil erosion and sediment contol plan to achieve
required soil erosion and sediment control objectives.

In addition to the revoking and suspending authority, the Office may also issue a
stop work order.™®

Upon conviction, al violators of this law are subjected to afine not exceeding
$5,000 or imprisonment. Each day's violation constitutes a separate offense.™’
Moreover, a person, who continues to work in or about the property for which a
Notice of Violation has been issued, is subject to afine not to exceed $1,000 or
imprisonment not exceeding 30 days, or both.**®

L ee County, Georgia (region 2).—The Land Development Ordinance of Lee County
provides that all property owners or their agents, or both, must follow sound
conservation and engineering practices to prevent and minimize erosion and
sedimentation.™ To further this goal, the property owners or their agents, or both,
must meet the following minimum requirements:*®

Stripping of vegetation, or any other development activities, must be conducted
in amanner so as to minimize erosion.

Cut-and-fill operations must be kept to a minimum.

Development plans must conform to topography and kind of soil so asto create
the lowest practical erosion potential.

Whenever possible, natural vegetation must be retained, protected, and
supplemented.

The disturbed area and the duration of exposure to erosive elements must be
kept to a practicable minimum.

Disturbed soil must be stabilized as quickly as possible.

Temporary vegetation or mulching must be used to protect exposed critical
areas during development.

Permanent vegetation and structural erosion control measures must be installed
as soon asfeasible.

To the extent necessary, sediment in runoff water must be trapped by using
debris basins, sediment basins, silt traps, or similar measures until the disturbed
areais stabilized.

Adequate provisions must be in place minimizing damage from surface water
to the cut face of excavations or the sloping surface of fills.

Cut-and-fill operations may not endanger adjoining property.

Fills may not encroach upon natural watercourses or constructed channelsin a
manner as to adversely affect other property owners.

1% Grading and Sediment Control, Ordinance No. 100, Carroll County, Maryland, adopted on July 13, 1992, to be
effective on September 1, 1992 § 10.1.A.
%9d. § 10.1.B.
1d. §10.2.
%819, §10.3.
izzLand Development Ordinance, Lee County, GA § 9.2.2.
Id.
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Grading equipment must cross flowing streams by means of bridges or culverts
except when such methods are not feasible, and in case of unfeasibility,
crossings must be kept at minimum.

Erosion and sedimentation control plans must include provisions for treatment
to control any source of sediment and adequate sedimentation control facilities
to retain sediments on site or preclude sedimentation of adjacent streams
beyond spe